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P.O. Box 1450 
Alexandria. VA 22313 1450 

PETITION UNDER 37 CFR. 5 1-183 

Sir: 

Pursuant to 37 C.KK. § 1.183, E.I. Electronics, Inc., as an interested 
party (hereinafter "the Interested Party"), petitions the Director to Suspend the Rules, In 
particular, to suspend 37 CFR 1.59, 37 CFR 1.14. and other rules as the Director 
deems necessary, and to expunge pages 57-71 from "PowerCET Corporation: Patent 
Invalidity Search Report; REPORT OF RICHARD BINGHAM: Square D Co., et. al. v. El 
Electronics, Inc., et al.: Case no, 06-CV -5079: Dated June 18, 2009" (hereinafter "the 
Bingham Report"). The Bingham Report was submitted by Square D Company, the 
assignee of the above-capHoned application (hereinafter "the Assignee") on August 1 1, 
2009 and denoted as reference J91 on a Foini 1449 submitted therewith. 

The Interested Party and the Assignee are cuuenlly involved in a litigation 
In the United States District Court for Northern District of Illinois, Eastern Division, 
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entitled Square D Company v. E.L Electronics, Inc., Case No. 1:06-cv-05079 
(hereinafter, "the pending litigation")! During the course of the above-cited litigation, the 
Assignee received from the Interested Party certain documents including highly- 
confidential, competitively-sensitive information which documents and/or information 
were subject to a Protective Order dated July fi, 2007 (see Appendix A, Exhibit A). On 
August 1 1 , 2uuy, the Assignee submitted to the Patent and Trademark Office, as part of 
an Information Disclosure Statement (IDS), at least one document containing highly- 
confidential information. Specifically, the Assignee submitted an expert report of one of 
the Interested Party's technical experts, Richard Bingham, i.e., the Bingham Report. 

The Interested Party had taken steps to move the United States District 
Court for Northern District of Illinois, Eastern Division, to enforce its July 6, 2007 
Protective Order against the Assignee. A copy of the MOTION FOR RELIEF FROM 
SQUARE DS VIOLATIONS OF THE STIPULATED PROTECTIVE ORDER filed with 
the Court on December 9, 2009 is attached hereto (see Appendix A, Exhibit B; other 
exhibits to the Motion have been excluded). The attached Motion details Ihe effort the 
Interested Party had made in attempt lo coned Ihe violation of the Protective Order by 
the Assignee. 

The Interested Party attaches to this Petition an Order of the United States 
District Court Northern DisUicl of Illinois, Eastern Division {see Appendix A, Lxhibit C), 
signed on December 14, 2009. Magistrate Judge Keys issued the Order granting LI'S 
MOTION FOR RELIEF FROM SQUARF n\S VIOLA I IONS OF THE STIPULATED 
PROTECTIVE ORDER. In part, the Order directs the Patent Office to expunge pages 
57-71 of the Bingham Report from all Patent Office record*, specifically Applications 
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1U/6tSB,3y8, 11/2/4,/Ob, 10/999,534, 11/899,769, 12/047.774 and Reexaminations 
90/009,028, 90/000.006, and 00/009,030 [sic: 90/009.039]. 

This Petition under 37 C.F.R. § 1.183 is being accompanied by the fee set 
forth in 37 CFR 1.17(f). The Director is authorized to charge any fee deficiency 
associated with the filing of this Petition to Deposit Account 03-1030, 

In view of the preceding remaps and the attached Older, il is respectfully 
requested that pages 57 71 of the identified paper (/.»., the Bingham report) be 
expunged from the file history of the above-captioned application in accuidance with the 
December 14, 2009 Order and the July Q, 2007 Protective Order. The Examiner or 
Office of Patent Legal Administration is urged to contact the Interested Party's attorney 
at the number below if they believe a telephone or personal interview would facilitate the 
rectification of this matter. 

I hereby declare that all statements made herein of my own knowledge 
are true and thai all statements made on information and belief am believed to be true, 
1 and fuilhyi thai these statements :were made with the knowledge that willful false 
statements and the like so made are punishable by fine or impnsonment, or both, under 
Section 1001 of Title 18 of the United States Code. 




Atty. Reg. No. 30,066 
Customer No. 01218 
CASELLA & HESPOS LLP 
774 Madison Avenue - Suite 1 /03 
New York, NY 10018 
Tel. (21?) 775-2450 

Date: December 21 , 2000 Fax (212) 725-24 52 
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EXHIBIT A 
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IN THE UNITED STATUS MSJKXCT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 



SQTJARF. T) COMPANY, 

POWTK MFASimP.Mr.NT, INC., and 

POWER MEASUREMENT, LTD, 

Plaintiffs, 



E.l. ELECTRONICS, INC, and 
E J. ELECTRONICS, LLC 

Defendant 



Nn. Ort CV 

District Judge 
Samuel Der-Yeghiayan 

Magistrate Judge 
Aria ud cr Keys 



(PROPOSED) STIPULATED PROTECTIVE ORDER 
I'lainlilla Square L> Company, Power Measurement, mo„ find Power Measurement, Lid- 
And Defendants, R.I. Fkctrnnie*, Inc. and K.I. Klcetronics, LLC (collectively, the •'Parties' 1 ) rec- 
ognui! (Iml wniL* of the docitfncnts, testimony and materials which will he produced by the Par- 
lies anil by certain third parties may include information whWh is or is claimed to be pioprictary, 
trade secrets, know-how or otherwise confidential, technical commercial or financial informa- 
tion. Accordingly, the Parties wish to establish rules and procedures governing the treatment of 
wch information, and tavc conferred in good fcieh with respect to the terms of this Protective 
Order pursuttnL U> Pud. R. Civ. P. 26(c). The production of m form* ruin which ft ?»ri.y or a third- 
party contends includes proprietary, trade secrets, know-how or otherwise confidential, technical, 
commercial or financial information shall be governed by iho following Stipulated Protective 
Order CTrotoctive UrOer"). 

Therefore, H in hereby stipulated and agreed by and between the Parties to this action, 
lliniugfi their respective comma], subject to approval by the Court, thai: 



A$c5e VED 
CENTRAL F/|( CENTER 

DEC 2 
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i 

1. Proceedings Ann rorm Uf inrormatton Governed 

This Protective Order shall govern any type or classification of information, whether it be 
mniwinnl fir mmliitiirrl in a document, pact nf a document, a physical ohject or items, or other 
information gained by Inspection of any tangible ihlng, or inforrnalioji which is m Ihc possevymi 
or subject to the control or access of any Party, including data or code stored in electronic form, 
or set forth or contained in any paper tiled with the Court during the course ot this IttifiOtloa or 
revealed or disclosed during (he course uf « deposition, in jui answer tu an inter rogatory, in a re- 
sponse to a request to admit or in any other form of evidence or discovery contemplated under 
Rules 26 through 37 and 15 of the Federal Rules of Civil Procedure which Is designated as con- 
taining "Confidential Information" as defined heroin, and is tuf dished, served, or obtained by any 
Parly u» non-party to any Party In conned ion with this action. Any document or tbrro ot QVi* 
deoce or discovery as «n fbrdi above, or any portion thereof may he designated Confidential 
Information, i 

1L Scope And Definitions 

A. The scope of this Protective Order shall be understood to encompass nov only 

<hu*e item* or things mat a™ rxprcs.sly cfesignated as Confidential Information, but also any in ? 
tbrrmirion derived thcnrftwit, <md nil copies, electronic files execrpfc* and summaries as well as 
testimony and oral conversation re lated thereto. 

B. The term "Confidential Infbr motion" shall be Interpreted to mean information that 
is confidential and/or proprietary to the producing party. Such information may include, but is 
nul limited uj: technical, research, development tritbrmation; engineering drawings code, or test 
dHUi; mrnTTwrcirtl, financial, budgeting, or accounting information; caistmg and potential cus- 
tomer information; sales, revenue, margin*, profli or cost of production inh'iroiatinn; marketing 

2 
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studies;, performance data, and projections;. business strategics, decisions, or negotiations; 
sonnel compensation, evaluation^ or othar employment information; and information about af- 
filiates, parents, subsidiaries* and third parties with whom the Forties to this action have had ac- 
IujiI or jiolerillal laziness relationships. 

C. The term "Party" shall be interpreted to mean any parly tc> ibis action, iuukJing 
oil of its officers* directors* inhou&c counsel employees* consutantG, retained «\puns 1 and out- 
side counsel and their support stall llic term "Ucsignating Party" shall bo interpreted to moan a 
Party or nun-pnrly lluil deviate* duuimeufe nr things that it produces in disclosures or in re- 
sponses to discovery as "CONFIDENTIAL UNDER PRfYTRCTIVK ORDRR* or 
"CONFIDENTIAL UMDliK KKOTHCflVK ORDER - ATTORNEYS EYES ONLY." 

III. Designation Of Confidential Information 
A. Any person shall have the right, before disclosure to other parties to designate a* 
"CONFIDENTIAL UNDER PROTECTIVE OftlW or "CONFIDENTIAL UNDER 
PROTECTIVE ORDER - ATTORNEYS EYES ONLY" my Uunwlbn it Wmw carm.sr.ihto, 
reflects, ordiscloses its trade secrets or other confidential research, development, or commercial 
information within the scope of Rule 26(c)(7) oi the -Federal Rules of Civil Procedure. Confi- > 
dential Information sK.»11 he so designated by marking or stamping Such materia] 
"CONFIDENTIAL UNDKR PROTECTIVE ORDER" or "CONFIDKNTIAL UNDER : 
PROTECTIVE ORDER - ATTORNEYS EYCS ONLY" at such lime as the material Is disclosed 
or when ihu person becomes aware ormc nature of the material discfosed and sought tu be pro- 
tected and re-dcsignates such informarion as Confidential Information as provided for in 1 Ul(F), 

D. Documents or things designated as Xt>NRUBNTIAL UNDER PROTECTIVE 
ORDER ♦ ATTORNEYS P.YFS ONLY" shall he limited to source code, firmware, source code 

3 
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sjierificain'Mis, source code summary documents, software block dlefroms» hardware schematics, 
documents showing hardware design, pan* lists or Mil* uf material, hardware specitkatrons, 
hardware block diagrams, and sales and marketing documents containing sensitive compel iiivo 
tnfermaiion. ti,g tt CYfWCnV First Nafl Bank of Princeton v. Cincinnati Ins. Co., 1 78 F.3d 
941 (7th Cir. 1999). 

C Hms eaislento of this Protective Order may to disclosed to any person producing 
documents, tangible things, or testimony in this action who may rttasmahry Ik expected to desre 
confidential treatment for such document*, tangible things, or testimony. Any such person or any 
Party may designate appropriate documents, tangible thing* or testimony produced by *uch par- 
suns or Parties as Confidential Information pursuant to this Protective Order. 

D. It ilia I) U? the duty of die Party seeking protection of Confidential Information to 
Indicate thosa matcrtalg and testimony that arts to bu considered ConfidenliaJ Information to tbe 
receiving Party. 

C. The restriction* on the use ot Confidential information catablishofl by this Protec- 
tive Order are applicable only to the use of Confidential Inthrmaiion received by a Party from 
another Puny or from a non-party, A Party is fiw to do whatever it desires with its own Confi- 
dential Information, 

F. liaon Puny retains the rifcbt subsequently to r*-dajjignate documents and informa- 
tion and to require such documents and intonmation to be treated in accord with its re- 
ttesigiiarinn from the time the receiving Party is notified in writing ot such rentes ignatic-n. A 
Parry may rely on and act in accordance wkh the uriyintil design*] inn of documents and informa- 
tion without penahy ontil the lime of iho subsequent re-destgnation. 
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G, The inadvertent or unintentional disclosure Of Confidential Information by il« 
DoeiftoatinR Party, regardless of whether ihe information ww designated Confidential Informa- 
tion at the time ot'dlsclosure* shall noi be ircmd as « waivrr in whole or in part of a Designating 
Party's claim of confidential ity> either as to the specific information disclosed or »> lu any other 
in^noniHjn ww il«cs wmt or a related subject. 

H, Inadvertent product km of privileged or attorney work-product material shall not 
be doomed a waiver of any atlorney-cltero privilege or attorney work-product immunity thai may 
apply thereto. Upon request, the receiving party shall promptly mum iltc Inadvertently pro- 
duced material 



A* Information designated a* Coitfidentia) Information obtained pursuant to discov- 
ery in this action shall be subject to this Protective Order. Such Confidential Information may be 
used otiry in connection with this action, and may not be used for any otlwi litifcrtion or business, 
commercial, <:omricthlvc, personal, or other purpose whatsoever Such Confidential Information 
shall be held in confidence by each per** rr> whom it is disclosed, and may not be disclosed to 
any person or entity, excspi as" permitted by lhu-Pruraij*c Order. All produced Confidential In- 
formation shall be carefully maintained by the r*c*iving Party in secure fetilitics and aocess to 
such Confidential Information shall be permitted only to person* having accc* thereto under the 
mrms nrthK Protective Order. Confidential Information shall be kept to the level of confidential- 
ity, as dcslftnated by the Dasitfnating Party as set forth in 111 111 (A) and (B). 



A, If at any time during the pendency or rtial of this action, any I'arty or non-party 
objects (*Objfriting Party"} to the designation of Confidential Information, the Objecting Party 



IV. Vs* Of Confidential reformation Generally 



V. Disputes Regarding Designation Of Cnifidcntial Information 
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may so inform the Designating Party by serving a captioned notice of objection vn «U Parik* hi«J 
iifTccial entities, identifying Uit specific document or tiling as to which the designation is chal- 
lenged, slating ihc basis fur wirh challenge, ajxJ proposing a new designation tor such materials. 
The Obieclfoft Party and Designating Parly shall promptly nisei aj»ri confer in a good frith effort 
to resolve the dispute. 

R. In the event that the Designating Party docs not re-designate the materials within 
tlve (5) business days alter servwe, the Ohjtntfiiifc Paity may file and serve a motion seeking an 
order that such marerUI» be re-designated. The burden of establishing liiai Informaiion has been 
properly designated as Confidential Information h <> n *e Designating Parry. The. challenged des- 
ignation shall remain m effect unless and until amended by entry of an order of the Court re- 
.■ 

designating the material*. The failure nf any party or non-party to challenge any designation by 
any other party or nonparty shall not const iiiiitt a waiver of the right to challenge the designation 
at a later time nor an admission o f the correctness uf the designation. 

C> -'Outside counsel for a noo-Designaiing Puny shall have die rigid to assert that any 
information designated confidential is,, in fact, in the public domain. Any information which, 
priur to its disclosure hereunder, is either in the possession or knowledge of 0 non Designating 
Pany ur person who, alweul this Protective Order, is un<fer no restriction with respect to the dlS- 
seminaiiOQ of such ConfiderdiaJ Information, or h> publu; Luuwledgc or which, after disclosure, 
becomes public knowledge other than through an act or omission of a Party rceeiviinj the infer- 
matron designated as confidential* shall be deemed to be in the public domain. A non- 
itexigrmiing Pai ty or person asset ting that designated Confidential InJormotjon is in the public 
domain shall, prSnr tn ?my disclosure of such information (other than is provided by this Protec- 
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ttve Order), either ubtaiji the written approval of the IJcsigtmting Pany or the approval or the 
Court to make such disclosure. 

VI. Access To "Confidential Under Protective Order" Information 
A. Access to Confidential Informal designated "CONFIDENTIAL UNDLR 
PROTECTIVR ORDKR" shall be limited to *e following Qualified Persons: 

1, OuiskJc allomeys of round to any Party in connection with this action 
and. it the attorney is a member of a law firm, ihr. r,ni|»V>yecs and staff of the law firm 
acting in secretarial, clerical, and paralegal capacities who p™itfe attlstancc to outside 
fitmrnrys nf record Before any well person is pemifaed access to any of the Confidential 
Information, wvii |tftr*>n shall he informed ofthc existence and content? of *ls Protec- 
tive Order and shall agree io wjinply with terms. 

2- Member* of third-party vendors it*aincd by the outside attorneys 0 f record 
to provide litigation arid trial support services In (his action. Before any feich person is 
: permitted at*u** to any of the Confidential Information, such person slml! exeats fhe 
form attached as Exhibit A to this Pmtactive Ofder and follow the proeodurcs outlined in 
Section VHI; 

3. Consultants and experts aud their staff not regularly employed by or asso- 
ciated with a Party who are employed for purpose of this litigation, except that before 
any wrii nmxultant or expert b permitted access to any of the Confidential Information, 
such person shall sxuuiite the form attached as Uxhibit A to this Protective Order and fol- 
lowthe procedure* outlined In Section VHL 

1. Persons talcing testimony involving Confidential mlormatlon, including 
stenographers, videographcrs, and clerical personnel ihcrruil 

7 
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3. The Conn nml the Court's staff. 

6. One (I) designated client represent live. Hr.lbie any such perxm ia per- 
mitted aooesa to any of the Confidenitel Information, such person shall execute the form 
attached a* Exhibit A to this Protective Order and follow the procedures outlined in Sec- 
tion VIIL 

7, Such other persons as hereafter may be donated Qualified Persons by 
prior written agreement of the Parties in this action or by order nf iIik Court. The written 
agreement shall specify whether the designated Qualincd Person is permitted ucccsn tn 
Confidential Information maiked CONFIDENTIAL UNDER PROTECTIVE ORDER" 
and/or "CONFIDENTIAL UNDER TOOTI-CnVR ORDER - ATTORNEYS bYES 
ONLY." Before any wjch person Is permitted access to any of th© Confidential Inlorrna 
tion, such person shall execute iho form attached as Exhibit A to this Proicrtive Order 
and follow ihr. [«rocedurca outlined in Section VIII. 

B. All material* mmainlng Confidential information marked "CONFIDENTIAL 
UNDER PROTECTIVE ORDER" shall be maunamcd at a locatinn and ufldef circumstance* lo 
ensure thul access is limited to those persons entitled to h*w under this Protective Order. 
VIL Access To "Confidential Under ProteutWa Order- Attoruey* Eyes Onry" 
A. Access lo infbffltation marked CONFIDENTIAL UNDER PROTECTIVE 
ORPK K - ATTORNEYS EYES ONI.Y" shall be limited to the Qualified Persons Identified In 
11 VI<A!0)> (2), (3\ (4), and (5). If the partes agree by written agreement, Qualified Persons 
under 1 VI(A)(7) shall also have access to Information inartwl "CONFIDENTIAL UNDER 
PROTECTIVE OKDfcR - AITOKNEYS EYES ONLY " 
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D. Al) materials containing Conlidcntiai Information marked CONFIDENTIAL 
UNDER PRCyn-XmVK ORD6R - ATTORNEYS EYES ONLY 5 shall bo maintained at a loca- 
tion and under circumstances to ensure that access n limited tn thtise persons entitled to have ac- 
cess under this Protective Order. 

MIL Disclosure Of Confidential Information 

A. Before a Party may disclose any document, information or material designated as 
Confidential Information to any individual or cnlily cunteniphilcd herein, each individual or en- 
lily, except Qualified Persons under 1 Vl(A)(1) s (4), and (5), shall acknowledge in writing «T*!er 
penally of perjury in the form attached hereto as fcxhioit A that he/she haa b«m informed orilUs 
PrcKeclivc C>der and thai; 

1 . The jfigiiBtoi y has ccftd and urdenrtands thin Protective Order and has been 
given a copy of it* 'I "he signatory agruuu to comply with and be bound hy iK letms in all 
reapecta. 

2. The signatory understands that disclosure of Confidential Information, 
other than as provided herein, may constitute contempt of Court. 

3. The signatory mrwmls In the, exercise of personal jurisdiction by this 
Court for the purposes of any adjudication l egardlug his/her compliance with the Protec- 
tive Urder, 

D. The form attached hereto us Exhibit A shall be executed by the individual or en- 
tiiy m whom the Party wishes to disclose Confidential Information, A copy of the executed form 
shall be provided by Hie Parly to the other Party mid stall allow the ether Party five (5) business 
days in which 10 object thereto. No Confident in I hifimniHlvjm shall he provided to the individual 
or amity during the Ave (5) business days fbllowmg a timely objection or Ihc time the copy of 
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tlic executed Lixhrbil A form is provided to the other Party. In the event a Party objects; to the In- 
dividual or enliiy during Ik fiv« (S) liusmcss days following the lime the copy of the executed 
exhibit A form w provided to It, the objecting Psrny shall serve a capunrcd wi iticn notice of ob- 
jection identifying with particularity tho basis ftr its objection lo ihe individual or entity, ir ilr. 
Parties arc unable to resolve the otycclion. the objecting Party m3y file a motion for an Order 
preventing the disclosure of iiifonaaliun within five (5) business day* allcr such objection is 
made* The burden of proving h^m or supporting the objection i* nn rhc objecting Party. Follow- 
ing tho liling ot a timely motion for *n onjer preventing the disclosure or fa [brmiUiun, uules* and 
until the motion is withdrawn or until the Court enters an Order to the contrary, no Confidential 
Information *M1 he disclosed to the individual or entity. The feilune of a party to ob|ect to the 
individual or entity within (5) biuinns days following (be time the copy of the completed foe 
hibit A form is provided to it shall be deemed approval by ihat parly to the dcsigiwiinn of the 
person io whom the identified Confidential Information may be disclosed, 

H. If a receiving Party is served wrth el subpoena or a conn order that would compel 
disc losure of any Information, documrnK, or things designated in this action as Confidential In- 
formation, the receiving Party must nulify the IV-signa ting Tarty In writing promptly and in no 
event more than ten (10) calendar days alter receiving llr- subpoena or court order. Such notifica- 
tion must include a copy of in© subpoena or court order, The receiving Parly must »1$o immedi- 
ately inform in writing the party who caused the subpoena or cowi order to Issue that some oi all 
the material cov*mf by ihc subpoena or court order is the subject of this Protective Order. In ad- 
dition, the receiving Pany must deliver a wpy of litis Ptuteuive Order promptly to the party in 
the other action that caused ihe subpoena or court order to issue. 

IX. Use Of Confidential Idfbrwatton to This Action 

10 
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A. Confidemfal loformation may be used by th* outside attorneys of record in good 
fuilh in conducting discovery, provided that the Confidential information is protooted pursuant to 
tlic terms and condiliuiis of this Protective Older. 

B. During fhe course of any deposition, uptm any inquiry about the content of a 
document or thing m**ed CONFIDENTIAL UNDER PROTECTIVE ORDERS or 
"CONHDErf I IAL UNUJ& IWJ JiUMVK ORDER - ATTORNEYS EYES ONW or when 
oirishfc counsel tor n pcnsim (Paity ur nun-party) deems in good faith thai the answer to a ques- 
tion may result in the disclosure of Confidential Information within ihr. meaning of this Order, 
outside counsel for the person whose information Is Involved may direct thai the transcript, or 
portion thereof, of the questions and answer* be marked as "CONFIDENTIAL UNDER 
PROTECTIVE ORDER" or "CONFIDENTIAL UNDER PKOTKCUVia UKJJER . 
ATTORNEYS EYES ONLY." When such a dilution has heen given, the disclosure of the tes- 
timony shall be limited in the manner specified in heieuf, and die information contained thrrcin 
shall not be used for any purpose other than as provided in this Order. Outside counsel tot die 
person whose Confidential Information is involved may also requasi that all persons other than 
the court reporter, videagraphcr, outside counsel and individuals authorized hereof leave the 
tlcposirlon room during if™ ramfiHcntjel jxirtion of the deposition. The designation of Confiden- 
tial Information may also be mudc in writing within Leo (1 0) days after leccipt of the transcript of 
the deposition by the Parry who** Confidential Information has been disclosed. A Party may 
rely and act in accordance on the original delation of deposition transcript without penalty 
until thn time ot'lbc sutwcqucnt rc-designorion. 

C Puisuant to the prior approval of the Court, all Information designated aa Conti- 
dental Infnrrrmiion which is filed ur lodged willi I lip nnuii shall he filed or lodged m sealed en- 

II 
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vek>pe» on which shall bo afilxcd si copy of the cover p*qjc of the docunwni lamiamed rfarnin. 
The cover pafte shall include the wcnte ■■CONFIDENTIAL UNDER PROTECTIVE ORDER" or 
♦'CONrlDbNTlAL UJNUJiK IWJTUCl IVri ORDhR - ATTORNEYS EYES ONLY** as appro- 

; priale, 

i 

X. Disvlosurv To AiHhrtr, Aitilrtswrr, Or Recipient 
Nothing herein shall prohibit a Party or Its outside counsel from disclosing a document 
which contains Confidential Information to the person who» on the face of the document, Is an 
author, addressee, or recipient of such document, or who can be established by the Party to have 
actually received such document during die time period oTlhc occurrences alleged in the plead- 
ings. No perwn lo whom disclosure U made pursuant to this provision stall make or he given a 
copy at' the disclosed document to retain. Such person shall be permitted only to inspect a copy * 
of the disclosed document and prepare handwritten notes; no other method of preparing notes Is . 

prrmilltwl. 

XI. Advice To Client* 
Nothing in this Protective Order Shall bar or otherwise restrict any oulsidc attorney porn 
; rendering advicsuo his or te^ 

advice, referring to or relying generally on the examination a f Confidential information pro- 
duced or exchanged, provided, However, that in rendering 3uch advice and in otherwise comma- * 
nkalmg wUh his* or her client, the outside attorney shall not dfcebsc the specific contents of any 
! Confidential Information produced by another Party tf dial disclosure would le contrary to the 

tcrma of this Protective Order Further, nothing m this Protective Order prevents any uuitride at- 
Lomey Jrom advising his or her clients regarding general strategy so long as the outside attorney 



12 



PAGE 99/123 f RCVD AT 12/21/2009 12:29:09 PM [Eastern Standard Time] ' SVR:USPTO-EFXRF-5/18 ' DNIS:27383(H) * CSD: * DURATION (mnvss):154a 



De c. 21. 2009 1:22PM No. 2621 P. 18/41 

Case 1 :0^cv.Q5079 Document 64 Filed 07/06/2007 Page 13 of IB 

j dues not disclose the specific contents of any Confidential Information in o manner COIirrary to 

ihe terms of ihis Proicalvc Order. 

XH. No Waiver 

Othur than as specified herein, the taking of or the failure to rakp any act inn to enforce the 
provisions of flits Protective Order, or the failure to object t» any designation or any such action 
or omission, .shall not comiiiuiis a waiver of any right to seek and obtain protection or reliof in 
this action or any other action, such right Including, but nni limited to, the right to obim that any 
Information is or is not proprietary to any Parry, H or Is not crtirtW ii» particular protection, or 
lhaf such information docs or does not embody the trade secrets of any Party. The procedures set 
forth herein shall not affecl the rights of Parties to object to discovery on grounds other than 
those related to trade secrets or proprietory information claims* nor shall if relieve a Party ttom 
the duty to respond properly to a discovery request. 

Xm. No Probative Valae 

The tad that irformotion is designated "Confidential Information" under this Prutectue 
Order shall nut be deemed to be determinative of what a trier ©t tact may determine to be confi- 
dential Or proprietary. Provided ibal a Pajty complies with the procedures outlined herein, this 
Order shall be without prejudice to the right of any Party to Umg bnfnrr the Court the questions 
of (a) whether any particular information or malarial fc or Is not confidential; (b) whether any 
particular iiifoiuiation ot material is or is not crrtittod to a greater or tessar degree of protection 
than provided hmtaimto ; or (c) wlicthcr any particular information or material is or Is not rele- 
vant to any issue of this caKe. The On* ihai airy information is disclosed, used or produced id dis- 
covery or trial herein shall not bo deemed admissible, rmr offered in any other action or procccd- 

13 
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iag before any ecun, agency, or tribunal a* evidence of or concerning whether suob information 
is confidential or proprietary. 

*IV, Swung of Trial Rwoni 

In the event this litigation proceeds to trial, the Court shall be permitted to make Its own 

(fctcnninulkHi wlnrtlier la **»1 ihr rntirdy nr prtiooa ofthc trial rCCOttl. See, CUisem First 

Natl Bank of Princeton k Oneiwatt tnx. Co., M% *M 041 (7ih Cir. 19*9). 

XV. Termination Of Ligation 

Within sixty (60) days of the final and unappealable disposition of the abovu-eMptinncd 
case, wliether by judgment and exhaustion of all appeals, by dismissal of all claims it issue In 
this case, or by settlement, the outside counsel of record: shall destroy or return to the disclosing 
i»orty, or its outside counsel of record, the Confidential Information in their possession, custody, 
or control or in the possession, custody or control of their staff; provided luurevcr, o«t*y e coun- 
sel fur tan* Party shall be permitted lo retain and archive Confidential Information that \% con- 
tained in files ordinarily maintained In the course of litigation, including without limitation depo- 
sition transcript* and exhibits, all documeras filed with the CVmrl, discovery, attorney notes and 
' memoranda: Shan insure that all the Confidential Informaiion in ilie uu3«**ion, custody or con- 
trol ot their experts, is destroyed or returned to the disclosing Party, or its outside attorney of re- 
cord; shall consent to ihc Court 1 s destruction ot'weh Confidential Informal Ion. NorwfchstaiKliuu. 
any of the foregoing, any oiiisiilt: untniscl Sbt Party may retain copies of any material filed with 
the Court, including material containing Confidential Information. 

XVt Enforcement Of Protwrrlvr Order 

This Protective Order Bhalf survive the final conclusion of tha *aktu and the Court shall 
have jurisdiction to enforce this Oder beyond tha conclusion of this action. The provisHiiw uf 

14 
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this Projective Order h|>j>I y to all proceedings in this litigation, including all appeals, arbitrations, 
settlement proceedings, and pruueediiigK im remand. 

XVII Modification Of Protective Order 
In the event any Forty seeks a court order that in any way seeks to vary ihu terms of iliia 
Prvlcvtive Older, the moving Party shall make such request in the form of a written stipulation or 
noticed morion 10 all Parti** tb«i musi he served and filed in accordance with local court rules. 



15 
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No. 2621 P. 21/41 

RECEIVED 

CENTRAL R XGiNTP 
DEC 2 



STH'ULATED AND AGREED TO: 



\IA. LLECTROMC5, INC. and 
HJ. KiJwrinciNin^lJjCT 



SQUARE D COMPANY; 

POWER MEASUREMENT. INC.; and 

POWER MEASUREMENT, l/H). 



By: y/ JcflruyH.Dctin 



One Of Their Attorneys 

Bradford P. Lyerla 
Jeffrey K. Dean 
Michelle Armond 

MARSHALL, GERSTKIN A HORTTN U,P 

6*300 Sears Tower 

233 South Wackcr Drive 

Chicago, Illinois G0606-6337* 

Tel: (312)171-6300 

Fax: (312) 174 0118 



By: sUU^li-.Zhsskh. 



One Or Their Attorneys 

Ailon J. Stematem 
Timothy M. Morula 
Renca L Zlpprich 
DYKJiMA OoaSETT PLLC 
1 0. South Wacker Drive 
Suite 2300 

Chicago, 1|lholxrtMM.7.1M 
3I2S76 1700 

Kareem M. Irian 
Squawk d company 
141 i> youth KosclbRood 
Palatine, Illinois 60067 
S47 925 3455 



IT IS SO ORDERED. 



ORDER 



Dated: 3 UfW L } 7jOOl Q aQ*+<^ fcfryg 

Magislmlc Judge Arlaida Keys 



lb 
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EXHIBIT A 

IN THE UNITED STATES DISTRICT COURT 
hOK THfc NORlHfcKN UISTKILT OK ILLINOIS 
LAS' J Jj UN UW1SION 



SQUARED COMPANY, 

POWER MEASURHMLN T, INC and 

POWER MBA$UK«MF,NT, LTD, 

-VS. - 

H.L ELECTRONICS, INC. tuai 
IU ELECTRON lC$ f LLC 

Defend am. 



No. 06 CV 5079 

Dwtrict Judge 
Samuel Der*Yc£hiayan 

Magistrate Judge 
A i binder Keys 



ACKNOWLK1K3FMRNT OF FROTRCTIVE ORDER 

My name is My bume tuIUress is 

. I arn employed a* (position) 

^_ at (nam* and address of employe) 



1. i have read and unrtorsumd f he Stipulated Pnjtedive Onkr uik! a copy of it has been 
given u> mo. I agree to comply with and be bound by Ust i«rm* in nil rcspeul*. 

2. I understand that HwIujuuki i>r Confidential Information, other than as provided in the 
Stipulated ProTBCtivR Oritur,, nwy u instil uixz ciinlcnipt of CuurL 

3. I consent to the exercise of personal jurisdiction by thia Court for the purposes of any ad 
judication ncgnrding my mmplifmcc with the terrn;i of this Stipulated PrOlcetive Order. 

1 declare under the penalty of perjury under the law? of the United States of America that the 
foregoing is true and oorrecl. 

Date: 

Executed at: 

Signed. 
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CERTIFICATE W SKltVICK 
I hereby certify that on July 6, 20Q7> I etetrootelly filed the tbregoing IPrcpwoJ] 
Stipufaiwl Pmluutivt: Onlcr with the Cfcxfc of the Court using the iiUF system, which uenl elec- 
tronic notification of tfie fiKng nn rhc same day to: 



Bradford P. Lycrhi fWyfrrbi@mafshaJ1ip.com) 

Marshall, Gersieln & Burun 

MS South Wacker Drive 

6300 Ssarn Tower 

Chicago, IL 60606-6357 

(312) 474-6300 

Jeffrey HL Dean <jjJc5tn@iuarslmlJip.com) 

Marshal, Gerviein & Bum" 

233 South Wucker Drive 

6300 Sears Tower 

ChicB«oJt60606-6iy/ 

(312)474-6300 



Tn nolhv M. MOPClfa 
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UNI I LL) STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 

SQUARED COMPANY, 
POWRR MEASUREMENT, INC., and 
POWER MEASUREMENT, LTD. 

Plamtiffis, 

vs. 

E.l. ELECTRONICS, INC. and 
b.I. ELECTRONICS, LLC, 

Defendants. 

MOT ION FOR RELIEF FROM SQUARE D*S VIOLATIONS OP TTTF, STIPULATED 

f ftOTECTIVE ORDER 

Defendant* RL Electronics, Inc. and E.l. Electronics LLC ("ET| moves the Court to 
enforce its July 6, 2007 Stipulated Protective Order against Square D Company, Power 
Measurement, Inc. and Power Measurement, Lid. ("Square D") and the United States Patent and 
TrHtlr.mHrk Office ('Talent Office" or TTO") a3 follows: 

NATURE OF THE MOTION 

I . Pi brings this Motion because Square D has knowingly and wrongfully violated 
the Court's Stipulated Protective Order ("the Protective Order") by submitting highly 
confidential competitively serisi(iv« iiifonnation produced by El in this litigation to the Patent 
OSir^ where it. has been accessible to the public on the PTO's website. This information 
includes highly confidential source code for the firmware uf umiy EI products. Square D made 
its improper disclosures by subliming the expert report of one of El's teebnical experts, Richard 
ningtwm, to the PTO, contrary to the P LC's own rules, in an apparent attempt to '^whitewash" 
Mr. Bingham's report before trial in this case. EI seeks immediate relief to pn.n«;i. lis 



r^Nn. nr,cv5079 
Magistrate Judge Arlander Keys 
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confidential source code and to prevent further misconduct by Square D and its counsel as 
dw.nly.ii further bdow. 

2. EI brings this motion after multiple telephone conferences, correspondence 
including many emails, and fece-to-foce conversations, all of which was abruptly and unilaterally 
terminated by Square D last night, December 8, 2009, In a letter described below. EPs rffhrt* tin 
resolve this issue amicably through numerous attempts to meet and confer as required by this 
Court's standing order have been unavailing as described further below. 

STATEMENT OF FACTS 

3. On July & 2007, the Court signed the Protective Order which had been stipulated 

to earlier by the parties. The Protective Order is attached hereto as Exhibit A. The Protective 

Order provides that the parties may designate discovery information as confidential or 

confidential - attorneys eyes only. Materials designated under the Protective Order are to be 

Ueatcd us seci vL and are not to be disclosed except as specifically remitted under the Protective 

Order. The Protective Order provides in pertinent part: 

III. B. Documents or things designated as "CONFIDENTIAL 
UNDER PROTECTIVE ORDER ATTORNEYS EYES ONLY" 
shall hti )ii:iiittt] lit Miiuce code, firmware, srmrce code 
specifications, source code summary documents, software block 
diagrams, hardware schematics, documents showing hardware 
designs, pxrls lists or bills nf material, hardware specifications, 
hardware block diagrams, and sales and marketing documents 
containing sensitive competitive information. See, e.g„ Citizens 
First Nat 7 fori}. vfPriruzrMm v. Ciru.inmiti fax. Co., 1 78 F.3d 943 
(7*Cir. 1999). 

* * * 

HI. l\ Each Party retains the right subsequently to rc-designate 
Jgcuuutfuli and information and to require such documents and 
information to be treated in accord with its re-designation from the 
time the receiving Party is notified in writing of such rc- 
desiflnation. A Party may rely on and act to accordance wilh the 
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original designation of documents and information witliout penalty 
until the time of the subsequent re-designation. 

1 Y.A. Information designated as Confidential Information 
obtained pwrsuaut U> diswvery In this action shall be subject to this 
Protective Order. Such Confidential Information may be used only 
in connection with this action, and may not be used for any other 
litigation or business, winmerdal, competitive, personal, or other 
purpose whatsoever. Such Confidential Mormatioix shall be held 
in confidence? by cfith person to whom it is disclosed, and may not 
be disclosed to any person or entity, except as permitted by this 
Protective Order. All produced Confidential Information shall be 
cjwMly maiirtaiar.d by riie receiving Party in secure facilities and 
access to such Confidential Information shall be permitted only lo 
pcreons having access thereto under the terms of this Protective 
Order. Confidential Information shall be Wept to the level of 
confidentiality, as designated by the Designating Party as set forth 
mHHIII(A)and(B). 

4. On Tunc !», 2009, HI exchanged initial expert reports with Square D. EI 
transmitted to Square D's counsel three expert reports. One of these reports was prepared by 
EVs technical expert, Richard Bingham ("die Bingham Report''); The Bmgtam Report is 
submitted with this Motion as Exhibit 0. Decause of its confidential nature, Exhibit B is 
submitted under seal. 

5. In his report, Mr. Bingham opined \ha\ (he Hssnrtwl daims in Square D's '562, 

5 138, '428, '508, '36*4 and '914 1 patents arc invalid. Ihc Bingham Report relied, in significant 
part, on El's own prior art See Exhibit B, pp* 57 71. That is, the Bingham Report described 
power meters that EI had manufactured and sold in years prior lo Ihe Issuance of the Square D 
patents and described how those PJ power meters anticipated or made obvious the claims 
asserted by Square D from its patents, [n particular, the Bingham Report discloses a great deal 



1 U.S. Patent No*. 6,751,562; 6,745,138; 5,831,428; 6,1 85,108; 6,797,164; and 7,006,934, 
respectively. 
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of source code found in the firmware of the prior art EI products. 

In Defendant's Ruin ?<?(*)(?.) Disclosure SWcanent, which served as the cow 
page and transmittal document for the Bingham Report, EI stated: 'The attached expert reports 
are hereby designated HIGHLY CONFIDENTIAL under the Protective Order " See Exhibit C 3 
p. \ fn attached hereto. 

7. Five weeks later, on July 27, 2009, with no notice to EI, Square D's counsel 
provided a copy of the hifchiy confidential Bingham Report to the Patent Office. Square D asked 
thai ihe Bingham Report be uiwlc h purl of ihe public: mmrd \n llic Patent Office's ongoing ex 
parte reexamination of the validity of Square U 7 s '562 patent. The request is improper for two 
reasons. First, in a reexamination, an expert's report is not appropriate subject matter under PTO 
rules.* Second, and as the basis fur the inslaul Murium, ihtr Rujgluuu Rrpnrl is confidential and 
resected under the Protective Order and may not, under any circumstance, be given to the PTO. 

8. On October 21 , 2009, counsel fbr Square D sent BYs counsel an email, which did 
not disclose that the Bingham Report had been wihimllwl it » the Patent Office, but inquired 
whether it is Li's position that the expert reports arc confidential under the Protective Order. 
The October 21, 2009 email is attached hereto as Exhibit E. In pertinent part, Square D's email 



2 Expert reports are not appropriate subject matter for consideration in a rccxaruinaliun per PTO 
rules. For example, Square D submitted, in addition to Bingham's report, another of EPs expert 
reports in the ex parte reexamination of ilm *R4?. patent This additional report was prepared by a 
technical witness named Robert McCabe who ie an expert on soldering cicatrical eompuueuU tu 
PCB boards. He opined that Square D's '842 and % 2\ 1 patents are invalid. Though the McCabe 
Report uoniHuittil mi rciufii l«utial informalinn, tlic Patent Office sua sponte expunged the 
McCabe Report from the '842 reexamination because such a report is not proper subjeui mallei 
tor consideration in a reexamination. A copy of the Patent Office's decision is attached as 
Exhibit D. EI received noikn of ihis dtxisli >jj (and that, the McCabe Report had been submitted 
to the PTO) almost simultaneously with Square D's disclosure infra that it liad subniiujed ihc 
Binghani Report to the latent Office. 



slated; 
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"We have assumed that El's reports on Invalidity and 
ijiimliir usability arc non-confidential, as we can't imagine what 
confidential information could be contained therein. However, we 
jU3t noticed the footnote in your Rule 26 disclosure* indicating that 
ihuw reputis aie designated "Highly Confidential." Could you 
confirm youfafc) intentions with respect to that desijujuiiwu (as it is 
not defined in the Protective Order:) and clarify ETS position whh 
respect to th«se reports" 

9. Jn a telephone call on October 29, 2009, EVs counsel mnfirmed to Square U's 
counsel Ih^it EI designees ih« Bingham Report as "Attorneys lives Only Confidcntiar under the 
Protective Order, See bxhibit A, 111. B. This was confirmed in an email to Square D's counsel 
on October 29, 2009, which is attached hereto as Exhibit F. 

1 0. In response to El's uuufij r nation that the Wing ham Report is Confidential 
Attorneys Ryes Only under the Protective Order, Square D did three things: 

i. it disclosed that the B ingham Report luul been submitted to the Patent 
Office as a public duwuuenf ; 

ii. it confirmed via email to EFe counsel that the B Inftham Report had not 
been disclosed to any person at Square D except Kareem Irfiin (who ; although an in- 
house lawyer at Square D, has fiW an appearance in this litigation); and 

iii. it committed to file a petition in the 4 362 reexamination, and seven vihet 
applications and reexajtnjoiatlons, to expunge pages S7-71 of thr. Bingham Report (i.e. the 
pages disusing El's confidential source code) from the F1'0 7 3 records 50 that those 
pages at the Uingham Report would not become public and would remain uunGdeutiah 
See Exhibit G, email from Steven Zeller to Ben>ujdjj Hmtnn, October 2V, 20U!r\ 

11. On November % 3009, as it had agreed to do, Square l> filed a Petition to 
Expunge ("Petition") in the reexamination of the 4 562 patent A copy is attached as Exhibit rL 
In pertinent part, the Petition represented to the Patent Office: 
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On July 6, 2009 [Sipjare D's] litigation counsel transmitted a copy 
of the Bingham Report to TSquare D'sl prosecution counsel (the 
"prosecution counsel") without ony indication that any portion of 
\\yz Bmgbaui Rejnut was snlijtxl lu a jm.>l«r,liv« milca*. On July 27, 
2009j the prosecution counsel filed a Third Supplemental 
Information Lh3cIo3urc Statement, which cited and provided a 
uqiy nflhti Bingham Repot I hmI references disused ibutm 
Neither the Binj^ham Report nor any section therein were 
submitted in a scaled envelope as discussed in MPfcP § 724.02 
bemuse ih« [uusnrailiuii mjujiskI wh?$ un*iva.ie of an y piuteried 
information in the Bingham Report. On October 28, 2009, [Square 
D 7 sJ litigation counsel notified the prosecution counsel that pages 
57-71 of die Bingham Report Included inHumatkm thai was 
subject to a protective order. Accordingly, the prosecution counsel 
is attempting to expunge the confidential information, which was 
submitted in an information disclosure statement but inadvertently 
not submitted in a sealed envelope . , . by filing this Petition to 
Fjcpunge. 

Exhibit H, p. 2. 

1 2. ET is advised that, as a result of the tiling of Petition, the Patent Office is 
temporarily holding the Bingham Report as confidential and it currently is not available to die 
public in the record of dial proceeding. However, FJ is advised that this treatment of the 
Bingham Report may end on December 12, 2009 if the Court does not grant the instant Motion, 

13. On November 9, 2009, Square D notified counsel for EI via email thai the PTO 
legal advisor had advised Squax* D's patent prosecution counsel that thr. <nihmitted Petition to 
L'xpungc was not a suitable method for protecting JfcPs confidential information. Square D 
explained that a Petition to Expunge ordinarily is filed at The end of a reexamination and, thus, 
Square D's Petition was pieujauue in the eyes of the Patent Office. This email is attached as 
L\hibit L In this cmaiJ, Square D proposed an alternative to the Petition to Expunge which 
would seal the Bingham Report to allow the Patent Office Examiner to have access lo ihc 
confidential information, but not the public. See Exhibit I 

14. On November 1 2, 2009, counsel tor Square D advised El's counsel via email that 
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the alternative it proposed on November 9, 2009 might not work. This email is attached as 

Exhibit J and provides in pertinent part; 

Apparently T was misinformed. [Square D's prosecution counsel] 
clarified this with the [PTO] legal advisor today. WMle the 
original report will be destroyed, there is a possibility that the 
snafed version would be "unsealed" and put into the public flic of 
the patent for which it was submitted nu(rfc). 

• • * 

[the legal advisorj also said that short of a court order, there is little 
we can do to completely remove the ilw:nuient from die record* 

See Exhibit J. 

15, Ou November 13, 2009, counsel for FJ wrote tr> Square D's counsel, attached 

hereto as Inhibit K, stating in pertinent part: 

Your November 12, 2009 email confirms that there is; a possibility 
that tiiis confidential information will be dt3closed to the public 
unless a court order directing the Patent Office to expunge the 
record is obtained. Under these circumstances, including the 
unavailability of a satisfactory corrective measure in the Patent 
Office, wc feel Uiat such an order is appropriate and necessary. 

Specifically, T suggest that wc move Judge Keys jointly to order 
the Patent Office to cxjUuigr. ihe: materials as the natural 
enforcement of his Protective Order. If Square D will a^iee to 
prepare the papers (and thus bear most of the costs), I will 
recommend lo EI that w« .should not ask for our tees in connection 
with rectifying this violation of the Protective Order, 

Please let us [know] al fewsl »s early as next Wednesday, 
November 18, 2009, if Square D will agree to this proposal and 
will prepare the court papers. 

&«r Exhibit K. 

16. On November 1 7, 2009, Square D acknowledged EPs November 13, 2009 letter 

in an email attached hereto as Exhibit L, stating: 

We are double checking iwr options again. I will respond to your 
letter later today. 
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See Exhibit L. 

17. Counsel for Square D did not respond as promised. 

1 8. Between. November i 7 and December 3, counsel for EI repeatedly Q3kcd Square 
D's counsel to discuss its intentions regarding El's proposal to move this Court Jointly to enforce 
uV Protective Order to expunge the Bingham Report from the Patent Office's files. As recently 
as December '.\ 7 at the Markman hearing, counsel for Kl asked Square D's counsel to call to 
discuss El's proposal. Counsel for Square D said he would call on Monday, December 7, 2009. 

1 9. Counsel for Square D did not call EFs counsel un December 7, 2009. 

7.0. Instead, in the evening on December B, 2009, ET received a letter from Square D's 
counsel, In this letter. Square D flip-flops and reneges on its promised cooperation with EI to 
protect EFs confidential information. The letter also contradicts statements ihttl Square. D ujtmfa 
to FJ 5 5 counsel and, more importantly, to the Patent Office which acknowledged the 
confidentiality of the Bingham Report and its protection under the Protective Order. See 
paragraph 9 supra. Square D's December 8, 2009 letter is (ou luiig to quoit? h. full In summary, 
Square TVs letter argues for the first time that; 

i. the Bingham Report is not adequately marked confidential as required by 
the Protective Order; 

ii. Square 0 will not join a motion for a court order to expunge the Bingham 
Report from the PTO's files because EI has not complied with the Protective Order; 

in. Square D's agreement to petition the PTO to expunge was only a 
"courtesy" to bl and is withdrawn. 
Sao Exhibit M, pp, 1-2. 

21. Square DS December 8, 2009 letter also discloses that Square D lias submitted 
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the Bingham Report in several other Square D applications and reexauuiiHliuu's hi ibn PhI«uI 
Office. See Exhibit M , p. 2, th 1 . 3 

ARGUMENT 

22. There is no legitimate dispute that the source code disclosed in the Bingham 
Report is highly confidential totforraation. The Protective Order expressly acknowledges that 
Some* code ajud Qua ware are among tlie types of information that the Protective. Order regard* 
as Confidential - Attorneys Eyes Only information. See Exhibit A, p. 3. 

23. Likewise, there is no legitSmauB dispute that Square D knows the Bingham Report 
includes highly confidential information. Contrary to its self-scrvbig feu«r uf Dandier 8, 2009 
(t«p Jvxhibj'r. M), Square T) has made judicial admissions that the Bingham Report is subject to 
the Protective Order and has not been mode public. Square D states expressly in the Petition to 
Expunge : 

The Mormatinu i [the Bingham Report] that Petitioner/Patent 
Owner is petitioning to have expunged is subject (o a pnuimtiivn 
order. Furthermore, the information that the Petitioner/Patent 
Owner i* petitioning to be expunged has not been made public. 

Exhibit H, p. 4. 

24. Square L) ia legally responsible for those statements to the Patent Office, The 
Petition to Expunge is signed on Square D's behalf by its counsel of record in die '562 
Reexamination as "Agent fur Patent Owiwv" Square T>. Exhibit H, p. 5. 



1 On or about December 1, 2009, El's litigation mnustfl ieceived notice from the Patent Office 
that EI must respond in the Patent Office to the Petition to Expunge filed by Square D by 
Dcccmhcr 12, 2009, the very day on which this Motion is noticed to be heard. Notably, Square 
D\ stalling and the liming uf Sujwrt: JVs lr.lter te/teging on its agreement to cooperate with iil to 
expunge the Bingham Report made it impossible for EI to have a motion heard any earlier than 
the very same day on which it is required to respond to the Patent Office. Unless EI responds, 
the Petition to Expunge will be (H-sum**™! as [ijrjnahiie. Typically, a Petition to L?rpunge is 
entertained only after a reexamination has been concluded. By that time, which could be many 
months from now, HPs confidential information may have been compromised. 
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25. There is no excuse for Square D's dishonorable flip-flop. Jl M FJ ui believe that 
it was adlng cooperatively to resolve an error that was of Square U J s making. Its unilateral 
announcement that it will no longer cooperate is contrived to prejudice EI, which now has to 
scramble to protect its confidential source code. Square D knows; better. Il *hunW he sanctioned 
for reneging on its agreement with El to cooperate +n expunge the Bingham Report. Specifically, 
Square I ) should he ordered to reimburse EI for the cost of preparing this Morion and any costs 
that EI incurs going forward to expunge the Binflham Report from other applications or 
reexaminations in the Patent Office in which Sqiwn? D has improperly submitted the Bingham 
Report. 

26. The disclosure of information in violation of a prolcaive wdei -justifies sanctions. 
Am. Nat'l Bank & Trust Co. v. AXA CU«m Solutions, LLC, No. 00 C 67H6, 2UU2 U.S. Dist 
LEXIS 9511 at *1 (N O. III. May 24, 2002) ("Upon entry of a protective order under Rule 
26(c)... dissemination [of information] becomes controlled by the terras of ihc piuteciive order 
and the parties must comply with the terms of (he pu iiecf i ve order or subject themselves to 
pwsiMts sanctions."). Those sanctions come in the form of attorneys fees and expenses payable 
to the party whose confidentiality has been compromised. Id at *2. 

27. Tlic Court should also enter an Order ^rtcttn^ the Patent Office to expunge pages 
57-71 of die Bingham Report specifically from the 4 562 Reexamination and from any other 
prosecution or reexamination where it has been wrongly submitted. As El under*! anris it, the 
PTO legal advisor has invikd Suuaie D's counsel to obtain such an Order to rectify Square D's 
admitted error. 

28. To the extent, if at all, that the Court believes that EI mmi formally redesignate 
pages 57-71 of the Bingham Report as CONFIDENTIAL TINDER PROTECTIVE UKUER 
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ATTORNEYS EYES ONLY per Section III. B. of the Protective Order, then lie Court should 
grant EI Mich leave and order that the Hingham Report, pp. 57-71 is so redesignated. The 
Protective Order gives EI the unrestricted right to re designate the Bingham Report See Exhibit 
A, p. 4. 

REQUEST FOR RELIEF 

WHEREFORE, EI j^uesu dw fvlluwu^ idief. 

A. An OiHrr finfhrcirig the Protective Order and directing the Patent ()tJ ice to 
expunge pages 57-71 of the Bingham Report from all Patent Office records, whether in the '562 
Reexamination or otherwise; 

B. An. Order directing Square D to rcimhursc ET's fees and costs incurred in seeking 
and obtaining expungement of pages 57 71 of the Bingham Report from the '562 Reexamination 
and aj) other prosecutions or reexaminations where the Bingham Report ,hns beeji submitted by 
Square D including the fees and costs incurred in filing the instant Motion; 

C. To the extent necessary, an Order re designating the Btafcham Report, pages 57- 
71 as "CONFIDENTIAL UNDER PROTECTIVE ORDER - ATTORNEYS EYES ONLY" 
umliu iIik Pnilbdjve Order, and 

LX Such other relief as the Court deems just. 

EI will submit a draft Order which it rctjut?*u ita Court to enter at the hiring on 
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Dated: December 9 7 2009 



B y: /^ Bradford P LvctIh 

Bradford P. Lyerla 

Benjamin T. Horton 

Marshall, Oersttein & BOWJN \i ,P 

6300 Seax5 Tower 

233 South Wackcr Drive 

Chicago, EL 60606-635? 

(312)17*1-6300 

Counsel Tor Defendants 

EI ELECTRONICS, INC, and 

Fjm.ncrRONics llu 
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CERTIFICATE OF SERVICE 

I, Bradford F. Lycrta, hereby certify that on this 9* day of December, 2009, 1 
caused h copy of die imffNty MOTION FOR RTTTJEF FROM SQUAKb D'S VIOLATIONS 
OF THE STIPULATED PROTECTIVE ORDER to be submitted clwUvuically to the Court's 
Electronic Case Filing System which generates a Notice of Electronic Filing that constitutes 
service lo all Filing U*«r> muter Fed R. Civ. P. 5(b)(2)(D). 

Mr. Man J. Slenistein 
a3tem5tein@dykBma.com 
M*. Rencc T.. Zipprich 
rzipprich^dykemax'orn 
DYKJfcMA OOSSETT PLLC 
lOSmitib Waclcer Drive 
Suite 2300 

Chicago, lUinois 60606" 7509 



tot Bradford P. Lyerla 
Bradford P. Lycrla 
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TN THR UNITRn STATUS UISTRICT COURT 
NORTHERN DISTRJCT OF ILLINOIS, 
EASTERN DIVISION 




SQUARE D COMPANY, 

POWER MEASUREMENT, INC., and 

POWER MEASUREMENT, LTD. 

Plaintiffs. 

-vs. - 

E.I. ELECTRONICS, INC. and 
EI ELECTRONICS, LLC, 

Defendants. 



No* 06cv5079 
District Jmlgc 

Magistrate Judge 
ArianderKeys 



ORDER 

TII1S MATTER COMING ONTO BE HEARD on EPS MOTION FOR RELIEF FKUM 
SQUARE ITS VIOLATIONS OF TIIJ£ BTll'UliATUll PROTECTIVE ORDER, the Court 
hereby grants BI' s Motion. ThisCoun: 



• ..?-. 
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A. Directs the Patent Office to expunge pages 57-7 1 of the Bingham Rupert hom nil 
Patent Offictt nwonlg, spwifittittly the c 562R«AainiiiatKm as well as Applications 
10/666,398; 11/274,705; 10/m5.M; U /*y9,Y69;l 2/047 ,774 and Kecxamlnations 
90/009,028; 90/009,006; 09/009,03S>. 

► reimburse EJ'a fees and costajBCumd in seeking and obtaicinK 
axpungctffbjjt of pages 57-71 of the Rfrgfiain Report from the '562 Reexamination 
w& <UJ vtbei aj^lTtatjonj^tf^^ where the Bingham Report has been 

submitted bj^Sqtfarc I> incuitt^g the fees and costs incurred in filing the instant 
fion; 

(J. To the extent necessary. Orders the re-desiroition of the Bingham Report, pagt* 57- 
71 as -CONFIDENTIAL UNDER PROTECTIVE ORDFR ATTORNEYS liYHS 
ONLY" under the Protective Orilur; and 

D. Ordwa such other relief as the Court deems just. 



lion. Arlandcr Keys 
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United States District Court, Northern District of Illinois 



of 



12009 



Mme of Aufeofid Jutfef 
op M«iji Hrntr 


Arlandcr Keys 


SilllDCJndECifrtbcr 

it in Assigned tafcc 




CASE (MUMKfcK 


O6C5079 


DATE 


17/14/09 


CASK 
TITLE 


Square D Company el a! v. b\l. Electronics Inc. 



DOCKET ENTRY TEXT 



Molion hearing held on .DeJendanus' Motion u> cuJuicc Its July 6, 2007 SKpiitotf rl Protective Order Ofainrt 
Square I) Company, Rower Measurement Inc. and Power Measurement. JacL ("Square D") and die United 
Stows Patent and Trademark Oflim. The uK>linn is granted rbr ihe reasons stated on the record \tt20V), The 
Jjinfihurn Repori is to be OTpving&d in the filing made with the Intern Infringement Offin% as stated on the 
»n;nrd. Incmotino for wiiLlitms is denied, rt**-" 



Sec uUmftcd urx ter For further deftjjk. 



WiUfflPf 



Courtro om Dtmitv 



06C507V 



Kh^p I uf 2 
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